While resource extraction generates enormous revenue for resource-rich countries such as Nigeria, it could also engender human rights violations in host communities. This article explores the efficacy of the prevailing utilitarian approach to oil and gas management in Nigeria. The utilitarian calculus is applied to Nigeria's oil and gas management to demonstrate how the utilitarian theory substantially influences the decisions of the Nigerian government. Although utilitarianism posits that the happiness of the majority is the primary objective of governance, this is arguably not a viable reason to violate the rights of the minority Niger Delta communities for the economic gains of the majority of Nigerians. As an alternative to the ineffective and unsustainable utilitarian resource management approach, this article discusses the importance of the human rights-based approach to resource management.
INTRODUCTION
This article examines the efficacy and sustainability of a utilitarian management approach to resource governance in Nigeria. Considering the importance of oil revenue to the Nigerian government, oil companies and the Nigerian people, the article explores whether, and to what extent, it remains legally justifiable to adopt utilitarian notions of right and wrong to formulate oil and gas policies in Nigeria's Niger Delta communities. 1 Utilitarianism is a normative ethical theory, which hinges the rightness or wrongness of an action on the resultant consequences of that action. 2 As a normative theory which promotes the consideration of the interest of others in decision making, the principles of the utilitarian theory influences core decision making processes, including governmental and organizational decision-making processes. 3 Utilitarianism as a legal theory posits that man is motivated by the desire to be happy and that the primary goal of governance is to seek the greatest happiness of the greatest number of its people. 4 An exploration of Nigeria's oil and gas management in light of the utilitarian principles reveals that the utilitarian theory fundamentally influences the Nigerian government's decision making processes. An analysis of the effects of the Nigerian government's decisions in oil and gas management, which are influenced by the utilitarian dictates, on the host communities brings to bear the challenges besetting the Niger Delta communities. This article aims to demonstrate that the Nigerian oil and gas management is utilitarian in nature. It also tries to explore the effectiveness or otherwise of the utilitarian theory in protecting the human rights of the Niger Delta peoples in Nigeria's oil and gas management, and establish that sustainable resource management and respect for human rights standards are more desirable than protecting the happiness of the majority to the detriment of the minority Niger Delta communities.
Nigeria's oil wealth is embedded mostly in the South-South region of the country also known as the Niger Delta region. For the purpose of this article, the oil-producing host communities in Nigeria will be collectively referred to as the Niger Delta. Although oil has also been discovered in Lagos State, commercial production and its effect on the host communities in Lagos is quite minimal, 5 hence Lagos State is not considered an oil-producing state in this article. Despite Nigeria's abundant oil wealth and position as a leading oil and gas exporter in the world, the Niger Delta communities remain some of the poorest in the world. 6 With a life expectancy of less than 47 years, a modest household income of US$1 a day, and the lack of access to clean water due to oil spills, 7 the Niger Delta region of Nigeria is a classic practical example of the resource curse. 8 This article demonstrates the urgent need to transcend the utilitarian construct to resource governance in Nigeria to Human Rights Based Approach (HRBA). An HRBA will require the Nigerian government to ensure that oil resource extraction projects proceed in a manner that respects, protects and fulfils the fundamental human rights of the Niger Delta people. The HRBA to resource governance will also include a human right impact assessment threshold that would require governments and project proponents to demonstrate that human rights standards have been complied with and are guaranteed to citizens in project planning and execution. 9 Under this threshold, energy expansion projects are screened to ensure that projects, which could violate the human rights of the community, are not approved to proceed.
This article is divided into five sections. After this introduction, section 2 discusses the meaning, nature and scope of the utilitarian construct to resource governance. Section 3 unpacks the practical limitation and shortcomings of the application of the utilitarian approach to resource governance in Nigeria. Section 4 discusses the need for an HRBA to resource governance in Nigeria and offers practical insights on how the HRBA can be mainstreamed into resource governance in Nigeria. Section 5 is the conclusion.
THE UTILITARIAN THEORY AND RESOURCE MANAGEMENT
Utilitarianism is an ethical and legal theory which postulates that the proper course of action is that which maximizes satisfaction/happiness and minimizes negativity or suffering. It is an economic study that focuses on human behaviour and has a moral foundation. 10 Bentham says, "it is the greatest happiness of the greatest number that is the measure of right and wrong", which he calls a fundamental axiom, 11 adding that the tendency of an object or action to increase or decrease overall happiness is a utility. Classic utilitarianism is considered a form of consequentialism. Utilitarianism posits that "the moral worth of an action is determined only by its resulting consequences. However, there is debate over how much consideration should be given to actual consequences, foreseen consequences and intended consequences".
12
Bentham defines the Principle of Utility as "the principle which approves or disapproves of every action whatsoever, according to the tendency which it appears to have to augment or diminish the happiness of the party whose interest is in question". 13 This definition of utility applies to the actions of individuals and the government. Bentham explained the utilitarian theory in respect to a community by defining what the interest of a community connotes. He states that community is a fictitious body, composed of individuals who constitute members; therefore the interest of a community is the total of the interests of the several members who compose it.
14 Consequently, a discussion of the interest of the community is impossible without that of its members, which leads to the question: what is an individual's interest? Bentham defines an individual's interest as a thing which tends to add to the sum of a person's pleasure or diminish the person's pains. 15 Therefore, in resource management, government is required to calculate communal interest based on the interests of the greater number of its citizens.
Concerning actions in general, Bentham says no other factor draws an observer's attention as the tendency of its result, that is, the possibility of it resulting in happiness. The tendency in any act is what he terms "utility". 16 He argues that utility is the test of all virtue and the obligation to promote general happiness is principal and inclusive of all other virtues. Bentham does not recognize the natural law idea of rights but submits that the principles of justice are embedded in utility and the greatest happiness of the greatest number as directed by state legislation. 17 Hence if the greatest number of the populace is happy with how the government manages resources, the government has done justice in accordance with the utilitarian theory regardless of how the unhappy-minority feels.
The utilitarian theory posits that human beings are social beings and their major desire is to be happy and avoid pain and that the happiness of people includes their relationship with others, which requires state regulation through legislation. 18 Bentham relates this to the contract between the government and its citizenry. Impliedly, a contract was made when the people agreed to obey the government, and the government in return promised to govern the people in a manner that promotes their happiness. Bentham went on to question people's justification for disobedience to the government on the ground that the government broke its promise by taking actions contrary to the happiness of the people. 19 Consequently, the measurement of the state's action should be based on happiness and not laid-down principles. Therefore, government and its agencies should be judged by the consequences of their action on the happiness of the people and not by adherence to some theories of natural law. 20 What then makes a man happy, both as an individual and as a community of people? Kelsen believes the yearning for justice is man's eternal longing of happiness. It cannot be achieved individually but can be sought as a societal group. 21 Bentham's moral philosophy is based on two assumptions: the goodness or badness of an act is quantifiable, and the resultant quantities can be added across people. 22 When the goodness of governmental action is summed up and results in the happiness of the majority of the citizens, then the government can be said to have done justice. Bentham pays no attention to the unhappiness of the minority, the consequence of government's action on the unhappy minority, the sustainability of the happiness of the greater number of the citizens and how the source of the happiness of the majority should not be the source of the unhappiness of others. Utility, according to Bentham, is the tendency of an action or object to cause happiness or otherwise and not the choices we make. 23 That is, a person's choice of action is not the same as the tendency of action causing happiness. Thus, there is a difference between what an individual ought to do and what he wants to do. For instance, a diabetic patient may choose to take water (what he ought to have) over soda (an alternative that may have given more satisfaction). The idea of hedonism in classic utilitarianism states that a simple game is as good as poetry if the game creates as much pleasure. 24 The utilitarian theorists base the choice of actions on the resultant happiness or pleasure, but other factors influence actions, particularly government decisions in resource management. Environmental sustainability and respect for fundamental human rights are factors that influence governmental decision-making processes in resource governance, and the utilitarian theory ignores these pertinent factors. Consequences of actions and happiness of the majority are not sufficient determinant factors in resource governance.
APPLICATION OF THE UTILITARIAN CALCULUS
TO NIGERIA'S OIL AND GAS MANAGEMENT
Background
To relate the utilitarian theory to Nigeria's oil and gas management, a brief highlight of Nigeria's demographics is apt. 31 This includes the additional revenue given to oil-producing states as members of the Niger Delta region. The major share of the revenue is managed by the Federal Government on behalf of the entire country while the Niger Delta communities remain underdeveloped. Though the greater number of Nigerians enjoys the benefits of oil production, the Niger Delta communities are directly affected by the unsustainable oil production mechanisms. While oil production is a source of significant revenue for many resource-rich countries, it also engenders serious human rights violations; 32 and Nigeria is an example of a resource-rich country with a record of human rights violations perpetrated in the host communities.
33
Oil was first discovered in commercial quantities by Shell BP in the Ijaw community of Oloibiri in 1956, in the Ogbia Local Government Area of Bayelsa State. 34 Since then, the Nigerian government and oil companies have continually engaged in oil production at the expense of local communities. The discovery and production of oil are not limited to Bayelsa State but has spread to the other Niger Delta States. As much as US$27,788 million out of Nigeria's total export of US$34,704 million in 2016 was derived from oil exportation. 35 Nigeria derives 95 per cent of export earnings from oil and 70 per cent of government revenue is from the oil sector. 36 While the discovery of oil in Nigeria seems lucrative to the Nigerian government, it is the major cause of human rights violations in the Niger Delta. Before the discovery of oil, the economy of Nigeria relied greatly on agriculture. 37 The Nigerian government gradually shifted its attention away from agriculture and other sources of national income to oil production. The agriculture sector, which contributed 64.1 per cent to Nigeria's Gross Domestic Product (GDP) in the 1960s dropped to 39.10 per cent by 2017.
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Other than petroleum, Nigeria has vast reserves of other natural resources, which include tin, iron ore, coal, limestone, niobium, lead, zinc and arable land but none of these generates income at the same rate as petroleum; hence the government is less interested in investing in these resources. Since the 1960s, the Niger Delta peoples have been the direct recipient of the adverse effect of oil production in their region. They have suffered from the effects of oil spills, which occur both on land and offshore. 39 Oil spills on land affect soil quality, thereby rendering the soil unproductive for farmers while oil spills in water damage the fisheries and render the water undrinkable. Hundreds of oil spills are recorded annually in the Niger Delta, 40 which results in human inefficiency and outdated pipelines. Apart from oil spills, gas flaring is another issue that threatens the environmental sustainability of the Niger Delta. Nigeria was ranked as the seventh-largest in gas flaring across the world in year 2017, 41 which was its best ranking since the past decade. Nigeria's ranking was worse in the previous years: fourthlargest in 2012; 42 second largest in 2007; and highest in 2004. 43 Nigeria has joined several countries that work on reducing their gas flaring, with about 18 per cent reduction recorded so far. 44 Oil companies continuously burn associated gas, which is environmentally damaging and dangerous to human health. Experts and members of the affected communities claim that gas flaring causes acid rain and black soot which endanger the lives of people in the region as well as animal and plant life. Aside from the noise and discomfort that gas flaring causes, the combustion is often incomplete, thereby resulting in oil droplets on water, crops, houses and humans. 45 Despite the development of legislation that addresses gas flaring in Nigeria, 46 oil companies still incessantly carry out these activities. Clearly, the penal consequence of gas flaring under the relevant legislation has not produced the desired result of stopping oil companies from engaging in this unlawful act nor has it propelled the government to take practical and effective actions to curb the unlawful practice in Nigeria. 47 Bentham does not recognize the natural law idea of rights but submits that the principles of justice are embedded in utility and the greatest happiness of the greatest number as directed by state legislation. 48 Therefore, the measurement of the state's action should be based on happiness and not laid-down principles. Government and its agencies should be judged by the consequences of their action on the happiness of the greatest number of people and not by adherence to some theories of natural law. 49 In this light, the fact that only the minority Niger Delta communities suffer the direct consequences of unsustainable oil production in Nigeria cannot justify the actions of the Nigerian government and oil companies. The long-term effect of oil spills and gas flaring is worrisome; hence the need for pragmatic governmental intervention cannot be overemphasized. The government and the oil companies have not adequately addressed the consequent health problems and social and economic underdevelopment besetting the Niger Delta communities due to oil production despite the unrelenting agitations of the Niger Delta communities. It is paradoxical that the Niger Delta, with its abundance of natural resources, battles significant poverty, environmental degradation and social underdevelopment; thereby making Nigeria's utilitarian-resource management ineffective in protecting the rights of the Niger Delta peoples.
Limitations of the Utilitarian Calculus in Nigeria
The utilitarian calculus, also known as "felicific calculus", is used to 46 measure the total amount of pain or pleasure caused by an action to determine the best course of action to take. 50 Bentham states that the calculation of total pain and pleasure must be in relation to identified factors such as duration -how long the pleasure or pain will last; remoteness -how distant the pain or pleasure is; purity -how free from pain the action is; richness -probability of the action leading to other forms of pleasure or pain; intensity -the extent of the pleasure's strength. Others are a certainty -how probable it is that the action will result in pleasure; and extent -the number of people that will experience pleasure. 51 The utilitarian calculus is explored in relation to Nigeria's resource governance.
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Concerning the duration of the pain or pleasure of oil production in Nigeria, the effects of unsustainable oil production in the Niger Delta will persist until effective steps are taken to enforce sustainability. The damage to the ecosystem cannot be addressed overnight. A study was documented on the damage caused by oil spills to the coastal and tidal habitats in Panama over a period of 15 years. One of the researchers stated that what he learned was "never, ever … allow oil to get into a complex coastal system of mangroves, sea grasses and coral reefs because you'll never get it out." 53 The distress of the Niger Delta people can only be imagined bearing in mind that oil spills and gas flaring are continuous occurrences in the Niger Delta. Besides the effect of the activities of oil companies on humans, its effect on the ecosystem is immense. Oil spills have adverse effects on marine life. Sea creatures barely survive, and the few survivals are contaminated, causing an adverse effect on humans when consumed. 54 Oil poisoning of marine animals results in food poisoning and loss of lives. This also results in loss of means of income because most Niger Delta community members, as fishermen and farmers, rely on the environment for their sustenance. 55 This long-term pain cannot be compared to the longterm gratification the government, oil companies and the Nigerian people currently enjoy from oil production. The revenue from oil production has been a major source of income for the Nigerian government for a long while and will likely continue to be a significant source of income for all the levels of government. Though the "duration" of the pleasure of oil production in Nigeria is long, so also is the pain to the Niger Delta communities.
With regards to the remoteness of pain or pleasure, the effect of oil spills, gas flaring and damaged ecosystem is close to the Niger Delta communities but not to the Federal Government whose official site is in Abuja, or other communities far removed from the local realities of oil production. When discussing Bentham's thesis on the remoteness of pain and pleasure in relation to Nigeria's oil production, due consideration should be given to the welfare of the minority communities whose ancestral homes are destroyed, whose habitations are forcefully taken over by the government, whose life expectancy rate keeps dwindling due to the adverse effect of oil pollution and, most importantly, whose family and loved ones are killed when government imposes military actions.
56 By no stretch of imagination can this be linked to other Nigerians living in other regions who do not understand what it means to live in the Niger Delta region. Though the consequence of oil production is remote to the government and non-Niger Delta regions, this is not a justification for ignoring the human rights violations perpetrated in the minority-Niger Delta communities.
There is no doubt that oil production in Nigeria is not free from pain but the level of pain is disproportional. Though all regions in Nigeria benefit from oil revenue, the Niger Delta communities bear the direct consequence of oil production within their communities. In comparison to the benefit the government, non-oil producing states in Nigeria and oil companies derive from oil production, the resultant pain is negligible, but this is not the plight of the Niger Delta peoples who are daily saddled with the consequences of oil production with minimal positive consequence on their communities. Therefore the purity of oil production in Nigeria is high for the government, other regions and oil companies but low for the host communities. Bentham refers to the richness of action as the "fecundity" of an action or the chance it has of being followed by sensations of the same kind: that is, pleasures, if it be a pleasure: pains, if it be a pain. 57 The pain of oil production has already been discussed earlier in this article, but the probability of it leading to other forms of pain based on the political and economic terrain of Nigeria is high. Due to the dissatisfaction of Niger Delta youths, militancy 58 and pipeline vandalism 59 have become prevalent in this region. The consequential pains of militancy, pipeline vandalism and youth unemployment in the Niger Delta are a threat to national security, a hindrance to sustainable and stable power supply in Nigeria, environmental degradation, damage to Nigeria's international image and loss of lives. Besides, the probability of the pleasure of oil production leading to other forms of pleasure is high, but the intensity of the pleasure ("the extent of the pleasure's strength") depends on the economic sector people engage with. As the highest paid expatriate workers in Africa and 11th highest paid in the world, expatriate workers in Nigeria's oil and gas sector derive much pleasure in oil and gas production. 61 With over 70 per cent of government revenue coming from the oil sector and 95 per cent of export earnings from oil, 62 the intensity of the Nigerian government's pleasure in oil production is relatively high. Politicians and oil sector officials also benefit from oil production, but the extent of their pleasure cannot be ascertained because their income and loot are not revealed to the public. 63 Considering the high intensity of the pleasure derived from oil production by the government, politicians 64 and oil companies with minimal direct "pain", their actions can be justified under the utilitarian theory as having a high intensity of pleasure.
The probability of oil production resulting in pleasure is certain because it is a major source of revenue for the country. However, this utilitarian calculus factor fails to consider the probability of the action resulting in pleasure for the person bearing the pain. In the Nigerian context, the probability of oil production leading to the pleasure of the Niger Delta people is quite low when compared to the resultant pain while the probability of oil production leading to the pleasure of other Nigerians, government and oil companies is very high. Nigeria, as a whole, enjoys the benefit of oil production. This implies that the minority Niger Delta communities bear the resultant consequence of oil production, which benefits all the states of Nigeria, the oil companies and the Nigerian government. The utilitarian theory posits that an action can be justified by the number of people that will benefit from it. This position does not take into cognizance the proportion of the people who suffered the resultant pain of the action that caused pleasure to the other larger number of people, and this is a major ground for faulting the utilitarian theory. This implies that the utilitarian theory justifies the adverse effect of oil production on the Niger Delta communities because they are only about 23 per cent of the total population of Nigeria. Adequate consideration should be given to the minority communities that suffer the consequence of actions that tend to benefit the larger groups. Minority communities should not be made to sacrifice their happiness and well-being for the benefit of the other communities.
Shortcomings of Applying the Utilitarian Theory to
Nigeria's Resource Management
Impracticability of Action Comparison
The flaws of the utilitarian calculus are evident with regards to its applicability to Nigeria's oil and gas management. The utilitarian calculus requires the measurement of benefits or harms resulting from action in comparison to the result of other actions. The practicability of this requirement is almost impossible. One can only compare the consequence of two actions where there has been an experience of both actions. Simply guessing cannot give a definite confirmation of the consequence of an action. Nigeria has concentrated on oil production since it was discovered in the 1950s and has relied on income generated from oil production since this time. Utilitarianism can be interpreted in this instance to suggest that Nigeria should stop oil production for a while in order to compare the consequence to active oil production (as it is now). This shows that the idea of comparing consequences is impossible because the Nigerian government cannot stop production in order to compare the consequences of oil production or nonproduction. Matters of such economic magnitude cannot be left to the experimentation of the utilitarian theorists. Also, comparison of the consequences of actions cannot be justified in certain instances. It is clear that the consequences of oil production in Nigeria affect the Niger Delta people and their lives are continuously affected in the process. The utilitarian theory cannot be a justification for the economic advantage of oil production in Nigeria, which has resulted in the loss of lives and deteriorating health of the host community members.
Comparison of the value placed on life cannot be parallel to any other although the value placed on life, human dignity, health and environment depends on the moral values the agent in question has imbibed over time and how far human rights standards are enmeshed in resource governance.
Inability to Ascertain Consequences of Actions
Ability to ascertain the consequences of an action is also paramount in justifying the rightness or wrongness of such action based on the utilitarian theory. Considering the historical antecedent of Nigeria, one can decipher the innocent intentions of the then leaders of the country regarding oil production. The northern and southern protectorates of Nigeria were amalgamated in 1914 by the colonial government. A few decades later, prominent Nigerians (from both the North and the South) clamoured for a federal constitution for all the regions to have autonomy. In 1954, their request was granted at the London conference and the first Nigerian Federal Constitution (the Lyttleton Constitution), which gave the regions autonomy, emerged. This was the Constitution in force as at the time oil was discovered in Nigeria. 65 This implies that the Southern "half " of what is now Nigeria was in charge of oil production at the time and not the central or federal government. The subsequent regimes derailed from the intentions of the government that welcomed oil production in Nigeria by ignoring other economic sectors of the country. In 1960, crude oil production contributed 0.30 67 This shows how the trends have changed over time and the rapid derailment from other sectors to oil production. The initial plan of the government was to have oil production as a supportive source of revenue in addition to the other existing sources. Nigerian leaders have changed over time, and the country has welcomed a set of political leaders with different aspirations. This shows that the consequence of action at the time of acting is never certain. The Nigerian government in the late 1950s and early 1960s could not have imagined that their act of welcoming oil companies into the country to explore natural resources could result in the consequences being experienced today. The justifiability of the government's action in the late 1950s and 1960s cannot be founded on the consequences of today. The desired consequence has been intercepted by the emergence of leaders with different intentions and focus which makes the utilitarian theory unreliable in this instance.
Failure to Recognize Considerations of Justice
The utilitarian theory is ineffective for failing to recognize considerations of justice. This criticism is revealed where an unjust course of action produces a great benefit to society as a whole.
68 Moral values come to bear when there is a need to make decisions that may seem advantageous to the decision maker and the majority but harmful to the minority. With regards to oil and gas management in Nigeria, utilitarianism is not an effective and just principle guiding government decisions. The manner of oil production in Nigeria is unjust to the host communities and advantageous to the government, oil companies and some in the larger population. The moral values of the government and oil companies ought to compel them to take actions to alleviate the adverse effects of oil production on the Niger Delta communities. Therefore, the utilitarian calculus cannot account for human rights and what rights should protect individuals from the operation of utilitarianism in its aggregate form. 
Failure to Identify Circle of Influence
In calculating the benefits and harms of individual actions to other people, utilitarianism requires that a person should look beyond selfinterest and consider impartially the interests of all persons affected by the actions. According to John Stuart Mill, "the happiness which forms the utilitarian standard of what is right in conduct, is not... (one's) own happiness, but that of all concerned. As between his own happiness and that of others, utilitarianism requires him to be as strictly impartial as a disinterested and benevolent spectator." 70 He stated further that:
Human beings are also motivated by such internal sanctions as self-esteem, guilt, and conscience. Because we all have social feelings on behalf of others, the unselfish wish for the good of all is often enough to move us to act morally. Even if others do not blame or punish me for doing wrong, I am likely to blame myself, and that bad feeling is another of the consequent pains that I reasonably consider when deciding what to do.
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This statement shows that the utilitarians also acknowledge the place of morality in reaching a just decision because the "internal sanctions" relied on by Mill can only be quickened by moral values. Human beings naturally protect their self-interest, so considering the interest of others requires an inner conviction to do so which is the place of morality. Another challenge with the utilitarian theory is how to ascertain those the agent must include in his consideration. Is he 69 Ernest J. Weinrib, "Utilitarianism, Economics, and Legal Theory" [1980] 30:3
The University of Toronto Law J 307. 70 Ibid. 71 Garth Kemerling, "Utilitarianism" (2011) <http://www.philosophypages.com/ hy/5q.htm.> accessed 15 August 2017.
required to consider his allies or his local communities or his region or his country? Utilitarian theory is silent on how far the circle of people to be considered gets. G.E. Moore analysed this challenge by stating that when the issue of consequences is considered, the question of who is included in the circle must be asked. Is it for those in our own group ("group egoism"), or those in our country ("nationalism"), or those who share our skin colour ("racism"), or all human beings ("humanism or speciesism"), or all sentient beings. 72 Classical utilitarianism expanded the circle by suggesting that the resultant pain and suffering actions may cause to animals should be considered and not restricted to human beings. 73 In applying the classical utilitarian theory in the process of ascertaining who to consider in decision making, the Nigerian government is expected to consider the consequences of its actions on all Nigerians, the environment and animals. This argument supports the need to protect marine animals being affected by oil spills in the Niger Delta, but there is no yardstick for the group of human beings to be considered. This can only be determined by the nature of the act in question. An act of significant social, economic and environmental consequences as oil production requires the Nigerian government putting the whole world into consideration because climate change affects the whole world and this is one of the adverse consequences of unsustainable oil production. Conversely, the Niger Delta communities have the responsibility of deciding who to consider when fighting for their right and against oil production in their communities. The Niger Delta communities will most likely put their interest over that of the government or oil companies or other states in the country that benefit from the revenue generated from oil production. In this instance, the utilitarian theory is not effective in deciding what action the Niger Delta communities should take because the morality or otherwise of the peoples' action is not based on who bears the consequences of their action but on the struggle to prevent the further violation of their human rights.
HRBA AS AN ALTERNATIVE TO THE INEFFECTIVE UTILITARIAN RESOURCE MANAGEMENT IN NIGERIA
One of the critics of utilitarian theory is the natural law theorist, Francis Herbert Bradley, who argues that "utilitarianism conflicts with ordinary moral judgments". 74 This article has established that the Nigerian oil and gas management is significantly utilitarian and has been ineffective in promoting the human rights of the Niger Delta communities. Hence, a progressive and effective alternative is desirable. An alternative to utilitarian theory is the protection, promotion and enforcement of human rights standards in resource governance through the HRBA. In criticizing the utilitarian theory, Dworkin posits that rights protect the interest of human beings by discountenancing the utilitarian's common good approach as a justification for limiting rights. 75 This position is justified by taking rights seriously and identifying that the utilitarian argument of gains cannot justify the prevention of man from doing what he has the right to do. No one should be debarred from doing what he has the right to do simply because the majority will be adversely affected by his actions. This reveals the conflict between individual interest and communal interest. 76 Rights are more effective in protecting people's interest unlike the utilitarian common-good approach, which conflicts with human rights standards. A proper law must be consistent with justice, 77 and the unjust management of resources to the detriment of the Niger Delta peoples cannot be excused because the majority derives happiness from it.
As a progressive and effective alternative to the utilitarian resource management, the HRBA is proposed as a normative framework that promotes the recognition and protection of fundamental human rights standards in the execution of every project or during decision-making processes. "The HRBA is a United Nations directive, which focuses on those who are most marginalized, excluded or discriminated against".
78
The HRBA underscores the mainstreaming of human rights standards into governance and the implementation of human rights impact assessment to ensure compliance with human right standards. This implies that procedural and substantive human rights standards are made the foundation of every project, and decision-making process and periodic evaluation of stakeholders' human rights compliance are implemented during project planning and execution. The HRBA to resource management is a normative framework that ensures that the interests and concerns of minorities are identified and addressed by the government and provides avenues to hold the government and third parties accountable for their human rights obligations. 79 The elements of the HRBA are effective participation, accountability, equality, transparency and empowerment. 80 The two rationales for the HRBA are the recognition of the moral and legal justification of a rights-based approach and the recognition that the HRBA leads to sustainable development. 81 Implementation of the HRBA in Nigeria's resource governance implies that recognition and protection of the human rights of every citizen, particularly the host and impacted communities, will be at the core of every decision and action taken by the government and effective policies are in place to ensure compliance with human rights standards. Stakeholder participation in resource management is one of the elements of the HRBA and the Niger Delta communities, as the direct recipients of the effect of oil production, are stakeholders and their right to partake in resource management must be respected. 82 For an effective HRBA to resource management in Nigeria, the government must be committed to disapproving discriminatory practices, promote accountability and transparency in revenue management, continuously commit to empowering the Niger Delta communities and periodically assess government and oil companies' compliance with their human rights obligations. 83 Several human rights standards apply to oil and gas management and the protection of the rights of the Niger Delta peoples. The International Covenant on Civil and Political Rights (ICCPR) 84 states that: "every human being has the inherent right to life…and no one shall be arbitrarily deprived of his life". 85 On the contrary, the right of the Niger Delta peoples to life has been violated severally through unsustainable oil production, environmental pollution, 86 unjust military actions, 87 and poor healthcare system. 88 Additionally, the International environmental degradation, displacements, infrastructural underdevelopment, and ineffective healthcare system, among other things, deprives the Niger Delta peoples of the realization and enjoyment of their rights. In the case of Social and Economic Rights Action Centre (SERAC) and Another v. Nigeria, 97 SERAC brought an action against the then Nigeria military government, claiming that the government through its business association with Shell Petroleum Development Corporation (SPDC) exploited oil reserves in the Ogoniland without regard for the health and environmental safety of the Ogoni people. The African Commission on Human and Peoples' Rights (African Commission) found that Nigeria had violated many of the rights protected under the African Charter and appealed to the State party, Nigeria, to stop the attacks on the Ogoni people, undertake investigations into human rights violations, ensure restitution of victims of human rights violations and develop measures to prevent further human rights violations. The African Commission also stated that the Nigerian government has a duty to protect its citizens, including the host communities, from third parties' actions that may interfere with the enjoyment of human rights.
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Although the human rights violations connected with oil production are only directly experienced by the minority Niger Delta communities, the utilitarian's common good approach is not a tenable justification for infringing on the rights of the minority host communities for the benefit of the whole country. Some of the identified issues besetting minority groups are a threat to their survival and inequality, 99 and the Niger Delta communities are not exempted. The utilitarian nature of managing resources has proved to be ineffective, unsustainable and detrimental to the Niger Delta communities. Oil production can be managed sustainably and with justice and fairness for all Nigerians if the Nigerian government and oil companies will imbibe the HRBA into their decision-making processes and ensure that the rights of all Nigerians, particularly the rights of the Niger Delta peoples, are not violated or neglected for the benefit of the government, oil companies or majority of Nigerians. The HRBA to Nigeria's resource management is a roadmap to enforcing the human rights of all Nigerians, particularly the Niger Delta communities, and addressing the militancy, vandalism and other consequential challenges currently besetting Nigeria's resource management. The HRBA is an effective framework that guarantees the acquisition of the social license to operate, which is required for the peaceful coexistence of the Niger Delta peoples, project proponents and the government. Through the human right impact assessment threshold, the government and oil companies are obliged to guarantee compliance with fundamental human rights standards and stakeholders are held accountable for their actions. Holding oil companies and government accountable for their decisions and actions in resource management is an effective way of reducing gas emissions, gas flaring, unjust military actions, displacements and environmental degradation. The ripple effects of applying the HRBA to Nigeria's resource management are environmental sustainability, revenue transparency, sustainable resource management and social, economic and infrastructural development of the Niger Delta and Nigeria as a whole.
CONCLUSION
This article has established that the Nigerian government is substantially utilitarian with regards to its decisions and actions on oil production. Its mode of operation is at variance with international human rights standard, which is a pointer to the ineffectiveness of utilitarian theory in promoting human rights. The promotion and protection of the human rights of the Niger Delta peoples through the HRBA is an effective and progressive alternative to Nigeria's current resource management. The utilitarian mode of governance is obviously not working for a significant group of people who face serious violations of their human rights, hence the need for change.
The rights of Niger Delta peoples should not be sacrificed for the gains of oil production. The incessant conflicts in the Niger Delta region are largely due to the reaction of the host communities to unsustainable oil and gas management and the resultant social and economic underdevelopment. There can be peaceful, productive and sustainable oil and gas management in Nigeria if every decision-making process is instituted on fundamental human rights standards. The government needs to strictly monitor the activities of oil companies and its agencies to ensure that human rights standards are not violated, and projects that could be implemented contrary to human right standards are not approved or discontinued. The HRBA to resource management requires the government, oil companies and project proponents to substantiate their compliance with human rights standards and guarantee the protection of the human rights of every citizen. Oil production does not have to be done at the detriment of the Niger Delta peoples. Sustainable oil and gas production can be achieved if the people in government and the oil companies operating in Nigeria are motivated by their inner sanctions which give them an inner conviction of the morality or otherwise of their actions.
This brings to mind Dworkin's suggestion that morality needs to be incorporated into constitutional law. 100 The "moral reading" proposes that everyone, including lawyers and judges, should interpret and apply political, constitutional provisions "on the understanding that they invoke moral principles about political decency and justice" thereby making political morality the centre of constitutional law. 101 An initial step of assessing the environmental, economic and social challenges of the Niger Delta by the Nigerian government backed by a commitment to addressing the identified challenges is a pragmatic approach of restituting the human rights violations in the Niger Delta. Maximizing the pleasure of the greatest number has not produced the desired result, and thus defeats the purpose of the utilitarian theory in determining the proper course of action in Nigeria's resource management. Upholding human rights standards in resource management and implementing periodic human rights compliance assessment are progressive pathways to sustainable development. The current environmental and social decadence of the Niger Delta can be addressed if the Nigerian Government and oil companies operating in Nigeria will inculcate the HRBA and value human life, human rights and sustainable development over the economic gains of oil production.
